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Overview 

The new provisions in Part 19 of the Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 

2022 (SJBP Act):  

• empower the FWC to ‘pre-approve’ persons authorised to conduct Protected Action 

Ballots (PABs), including by electronic means, in addition to the AEC; 

• include a new notice requirement for employee bargaining representatives to provide 

120 hours’ written notice before protected industrial action may be taken for a proposed 

multi-enterprise agreement (excluding co-operative workplace and greenfields 

agreements); and 

• require the FWC to direct bargaining representatives to attend a conference during the 

PAB period and enable the FWC to conduct the conference. 

 

Protected Action Ballot Agents 

Division 8 of Part 3-3 of the Fair Work Act 2009 (Cth) (FW Act) provides for protected action ballots 

(PABs). These ballots of employees ‘authorise’ any protected industrial action that might take 

place after a successful PAB. The previous scheme of the FW Act was to make the AEC the default 

PAB agent to carry out the ballot while providing the capacity for an applicant to nominate an 

alternative PAB agent.  

The SJBP Act amendments remove the Australian Electoral Commission (AEC) as the default PAB 

agent and empowers the Fair Work Commission (FWC) to ‘pre-approve’ a person as an ‘eligible 
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PAB agent’. More than one person may be approved by the FWC. The AEC is defined as an 

‘eligible PAB agent’ and does not need to be approved by the FWC. In effect, there may be a 

panel of alternative agents who can be appointed as an alternative to appointing the AEC. The 

amendments also set out the requirements when appointing a PAB agent that is not the AEC. 

These amendments would require the FWC to regularly review and consider whether it remains 

satisfied that the eligible PAB agent or agents meet the requirements at least every three years  

Section 12 is amended to insert a new signpost definition of ‘eligible PAB agent’ which is referred 

to in the new section 468A(1) as being the AEC or a person approved by the FWC. The reference 

to ‘entity’ in s 12 is to cover the AEC. 

Section 437 of the FW Act enables an employee bargaining representative who will be covered by 

a proposed enterprise agreement to apply to the FWC for a Protected Action Ballot Order 

(PABO). The section is amended by adding a new subsection (3) requiring an applicant to specify 

the name of the person or entity that the applicant wishes to be the PAB agent for the ballot.  

A new section 440 provides that within 24 hours after making an application for a PABO the 

applicant must give a copy of the application to the employer of the employees who are to be 

balloted and the AEC or the person that the applicant wishes to be the PAB agent.  

Section 443 specifies when the FWC must make a PABO. The new paragraphs 443(3)(e) and (f) 

relate to the additional requirements that the FWC needs to specify in the PABO, which is the 

person or entity to be the PAB agent and the independent advisor (if any) for the ballot.  

New subsection 444(1) provides that section 444 applies if the FWC must make a PABO under 

subsection 443(1). Subsection 444(1A) requires the FWC to decide the PAB agent for the PAB. 

Subsection 444(1B) requires the FWC to decide the PAB agent for the PAB is the person or entity 

specified in the application unless they do not meet the requirements outlined in subsection (1C) 

(unless subsection (1D) applies) or the FWC is satisfied that there are exceptional circumstances 

that justify another person or entity being the PAB agent. Subsection 444(1D) gives the FWC the 

discretion to determine that there are exceptional circumstances justifying the ballot not being 

conducted by an eligible PAB agent. The FWC would need to be satisfied that the person 

nominated is a fit and proper person to conduct the ballot and that person meets any other 

requirements prescribed by the FW Regulations. 

 

Who can be ‘pre-approved’ as an ‘eligible PAB agent’? 

Subsection 468A(2) provides that before a person is approved by the FWC, in writing, the FWC 

must be satisfied that the person is a fit and proper person to be a PAB agent and meet any 

other requirements prescribed by the FW Regulations. The Regulation may prescribe the 

conditions that a person must meet and the factors that the FWC must take into account to 

determine whether a person is a fit and proper person to be an eligible PAB agent (s 468A(3)). 

These new paragraphs replicate subsection 444(2) which has been maintained for a person who 

is not an eligible PAB agent to conduct a PAB in exceptional circumstances.  

The FWC must consider whether it remains satisfied that an eligible PAB agent meets the 

requirements of new subsection 468A(2) at least every three years after the agent’s approval (s 

468A(4)).  

Subsection 468A(5) empowers the FWC to take action as prescribed by the FW Regulations and 

any other action the FWC considers appropriate if the FWC is no longer satisfied that an eligible 

PAB agent meets the requirements set out in new subsection 468A(2). Appeal rights are also 

prescribed.  
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Protected action ballots and multi-enterprise agreements 

Amendments to the FW Act introduced by other Parts of the SJBP Act enable protected industrial 

action to be taken in relation to a proposed multi-enterprise agreement (excluding cooperative 

workplace and greenfields agreements).  

A new section 437A requires the FWC to issue one PAB order in relation to the employees for 

each employer when dealing with bargaining for a multi-enterprise agreement. This means that 

any protected industrial action arising out of the ballot would be conducted on an employer-by-

employer basis. The section says that the application is to be treated as multiple applications in 

the same terms for each employer, save for the relevant group of employees.  

 

Notice requirements for Industrial Action 

The SJBP Act amends the FW Act to provide 120 hours as the default notice period before 

protected industrial action may commence if the proposed enterprise agreement is an eligible 

type of multi-enterprise agreement. For single enterprise agreements the default notice period 

remains three working days. These periods can be extended to a period of up to 7 working days 

for both types of agreements. 

 

Mediation and Conciliation 

The amended Act mandates that the FWC must make an order requiring the attendance of 

bargaining representatives at a conciliation conference conducted by the FWC during the PAB 

period. The conference can be held no later than the day on which voting closes on the PAB (s 

448A). The FWC has some discretion to determine the timing and place of the conference, and 

the means by which it will occur. Conferences are to be held in private. The FWC has discretion at 

a conference whether to mediate or conciliate (paragraph 448A(5)(a)) or make a 

recommendation or express an opinion (paragraph 448A(5)(b)). 

The new subsection 409(6A) has the effect that if a bargaining representative of an employee has 

contravened an order under section 448A above (which is about mediation and conciliation 

conferences) that applies to the bargaining representative and relates to the PABO, any 

subsequent industrial action would not be protected. Note here the language of the subsection 

refers to ‘must not have contravened any order’ which is similar to the wording of s 413(5) which 

was the subject of the High Court proceedings in the Esso case ([2017] HCA 54) which opens up 

the prospect that past contraventions of orders made under s 448A can undo the protected 

status of the action. The provisions apply equally to employer response action. 

 

Bargaining Disputes and Arbitration 

 

Section 234 and 235 of the amended Act will insert a new mechanism by which the FWC can 

assist parties to resolve bargaining when it is intractable. 

 

The mechanism will allow a bargaining representative (employer or Union) to apply for an 

Intractable Bargaining Declaration.  

An application may be made in relation to bargaining for a single-enterprise agreement, 

supported bargaining or single interest multi-employer bargain (other than a greenfield).  
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The FWC may only make an intractable bargaining declaration if an application has been made 

and 9 months has passed since bargaining commencing or the nominal expiry date of the 

existing agreement, whichever is later.  

 

When making an intractable bargaining declaration, the FWC may specify a “post-declaration 

negotiating period” during which the FWC will not make a Workplace Determination and instead 

negotiations may continue with the assistance of the FWC. This period may be of any length 

determined by the FWC.   

 

After making the declaration and at the conclusion of any post-declaration period (if applicable) 

the FWC will  commence the process of making a Workplace Determination (an arbitrated 

agreement).  

 

More information about Bargaining Disputes, Intractable Bargaining Declarations and Workplace 

Determinations can be found in the Bargaining Disputes briefing note.  

 

Operative Date 

These provisions come into operation on 6 June 2023. 

 

Making the most of the new laws 

 

These changes now make Industrial Action in support of common claims across multiple 

employers possible. 

This opens up consideration of what the organising strategy should be both in the short and 

long term across the whole bargaining campaign. Who will we be asking to take Industrial action 

and when will we ask them to take action? Do we need/want everyone at the same time? Do we 

leave some out of this ask for strategic reasons? 

The changes also now make arbitration possible across the bargaining streams other than 

cooperative bargaining. Unions will need to strategize how they make the most of this 

possibility.1 

 

1 The information in this document does not constitute legal advice and should not be taken to include all requirements or obligations 

relevant to the entitlement. 
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