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Expert Panels 
14 February 2023, BN5 

 

Introduction 

 

The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (SJBP Act) amends the Fair 

Work Act 2009 (Cth) (FW Act) to establish new expert panels from 6 March 2023. These expert 

panels will exercise certain functions in relation to pay equity and the care and community 

sector. -  The word “expert panel” has two distinct meanings within the FW Act. The first is that a 

person may be appointed as a part time member to the Fair Work Commission (FWC) as an 

Expert Panel member. The second, is in certain circumstances the President must convene an 

expert panel that MAY (in the case of Pay Equity and Care and Community Services) have as a 

member a person appointed as an expert panel member. 

It should be noted that this is significantly different than is the case with panels appointed to the 

annual wage review who MUST have three members who are drawn from the expert panel. 

The FWC must be constituted by the new expert panels when dealing with certain matters – 

including when making equal remuneration orders, work value determinations under s157(2) 

involving substantive gender pay equity matters, and modern awards and determinations under 

s157(1) and s157(2) that relate to the care and community sector. The expertise required for the 

new Expert Panels would be provided by either part-time Expert Panel members or 

appropriately qualified FWC members.1 It is intended that the relevant Expert Panel would both 

consider an application for a determination, order or award and, if satisfied, make the 

determination, order or award.2 

There will also be a dedicated research unit established to ensure FWC members have the 

resources and evidence they need to effectively hear complex and technical wage related 

matters. 

 

Commencement Date 

 

The changes will come into effect on 6 March 2023, or an earlier date to be fixed by 

proclamation. This aims to give the FWC time to establish the Expert Panels. 

  

 
1 Revised Explanatory Memorandum [360] 
2 Revised Explanatory Memorandum [378] 
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General Operation of Expert Panels 

Expert Panels are in essence a special type of Full Bench. They may consist of a mix of FWC 

members and Expert Panel members., or they may only comprise members of the FWC or any 

mix thereof as determined by the President. 

Expert Panel members are members of the FWC pursuant to s575, and have a limited range of 

functions pursuant to s612. A person who is appointed to be an Expert Panel member cannot 

also be appointed at the same time as a Commissioner, Deputy President, Vice President or 

President of the FWC.3  

The President must ensure that the new Expert Panels consist of a majority of FWC Members 

who have the knowledge or experience required for that particular panel.4 A Full Bench and an 

Expert Panel can have identical membership, and neither the Full Bench nor the Expert Panel is 

limited in performing its functions or exercising its powers by the other.  

The President will be able to give directions under section 582 as to the manner in which the 

new Expert Panels perform functions, exercise powers or deal with matters in the same way as 

such directions can be given generally.5 

 

Expert Panel for Pay Equity 

The Pay Equity Panel will consider any applications for equal remuneration orders under s302,6 

and any matters related to determinations to vary modern award minimum wages for work 

value reasons under s157(2) if there are substantive gender pay equity matters justifying the 

determination.7  

An Expert Panel constituted for this purpose must include the President, or a Vice President or 

Deputy President appointed to be the Chair, and at least two Expert Panel Members or other 

FWC Members who have knowledge of or experience in gender pay equity and/or anti-

discrimination.8 

 

Expert Panel for the Care and Community Sector 

The Care and Community Sector Panel will deal with any decisions regarding determinations or 

modern awards under s157(1) that the President considers might relate to the care and 

community sector.9  

An Expert Panel constituted for this purpose must include the President, or a Vice President or 

Deputy President appointed to be the Chair, and at least two Expert Panel Members or other 

FWC Members who have knowledge of or experience in the care and community sector.10 

 
3 s626 (4) FW Act 
4 New s620 (2A) 
5 Revised Explanatory Memorandum [359] 
6 New s617 (7) FW Act 
7 New s617 (6) FW Act 
8 New s620 (1B) 
9 New s617 (8) FW Act 
10 New s620 (1C) 
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Expert Panel for Pay Equity in the Care and Community Sector 

The Expert Panel for Pay Equity in the Care and Community Sector will deal with any matters that 

arise in the care and community sector and which otherwise would have been considered by the 

Pay Equity Panel. This will mean that the Expert Panel for Pay Equity in the Care and Community 

Sector will deal with the following matters: 

• Any matters related to determinations to vary modern award minimum wages for work 

value reasons under s157(2) that the President considers might relate to the Care and 

community sector;11  and 

• Any applications for equal remuneration orders under s302 that the President considers 

might relate to the care and community sector.12 

An Expert Panel constituted for this purpose must include the President, or a Vice President or 

Deputy President appointed to be the Chair, at least one Expert Panel Member or other FWC 

Member who has experience in, or knowledge of, gender pay equity and/or anti-discrimination, 

and at least one Expert Panel Member or other FWC Member who has knowledge of or 

experience in the care and community sector.13  

If the President considers that an equal remuneration order, determination or modern award 

might relate to the care and community sector, it does not matter if the President considers that 

the equal remuneration order, determination or modern award might also relate to another 

sector.14 

 

Other Award Variations 

The President may direct an Expert Panel constituted for the purpose of performing a function 

or exercising a power under section 159, 160 or 161 (about variations of modern awards) to 

perform the function or exercise the power.15  

 

Investigations and reports 

The President may give a direction under s582 requiring that a matter that is relevant to the 

function of an Expert Panel be investigated, and that a report about the matter be prepared. For 

example, relevant matters may include gender pay equity, equal remuneration, and the care and 

community sector.16 If the President gives such a direction, the FWC must publish the report so 

that submissions can made addressing issues covered by the report. 17 It is intended that a 

direction may encompass broad matters, rather than being restricted to a matter before an 

Expert Panel.18 

 

 
11 New s617 (9) FW Act 
12 New s617 (10) FW Act 
13 New s620 (1D) 
14 New s617 (10A) FW Act 
15 New s617 (11) FW Act 
16 new s617A (1) 
17 New s617B 
18 Revised Explanatory Memorandum [384] 



 

4 

Making the most of new laws 

How certain applications are handled by the FWC is changing from 6 March 2023. The true 

application of this change will not be fully determined until the Expert Panels have been 

established and have begun their caseload.  

This means that it’s really important that the union movement selects and runs cases which 

support our preferred operation of the Panels and lead to good precedents, as well as defending 

against cases which do not. Making sure that we run the best “test cases” to make sure the laws 

are operating for working people will require careful co-ordination and information sharing 

across the union movement.  

One of the key questions of interpretation that will guide how the new Panels operate will be the 

scope of the care and community sector (on which the Care and Community Sector Panel 

operates), which is not defined in the legislation. The Revised Explanatory Memorandum states 

that it includes the ‘aged care, early childhood education and care and care and disability19 

sectors. This is not intended to be an exhaustive list. There may well be arguments from various 

other sectors that they should be included in the definition of the care and community sector. i 

 

i The information in this document does not constitute legal advice and should not be taken to include all requirements or obligations 

relevant to the entitlement. 

 

 

19 Revised Explanatory Memorandum, [380] 
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