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Equal Remuneration and Work Value 
Applications 
14 February 2023, BN4 

 

Introduction 

The Fair Work Act 2009 (Cth) (FW Act) allows the Fair Work Commission (FWC) to make equal 

remuneration orders for work of equal or comparable value.1 This is intended to be the primary 

mechanism by which female workers can claim equal pay. Unfortunately, these laws have largely 

failed to address the historic undervaluation of work in female dominated sectors - in the 30 

years since equal remuneration provisions were introduced in 1993, there has only been one 

successful case. This is because the requirements have been too strict and technical, making the 

pursuit of Equal Remuneration Orders an extremely costly, time consuming, adversarial, and 

ultimately fruitless exercise. This has meant some unions have turned to work value applications 

instead to achieve increased wages in female dominated industries. 

The recently enacted Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (SJBP Act) 

amends the provisions in the FW Act to provide new guidance for both equal remuneration and 

work value cases that no longer require strict and technical tests to be met (such as the need for 

a ‘male comparator’), and which instead focus on whether the work has been undervalued based 

on gender. Equal remuneration and work value cases containing substantive gender equity 

considerations will also need to be heard by an Expert Panel.  

These changes will align the federal workplace relations framework with best practice Australian 

jurisdictions, with the aim of addressing the current barriers preventing the FWC from effectively 

tackling gender-based undervaluation of work. The improvements to work value provisions will 

ensure women have multiple avenues to pursue equal pay claims. The changes present 

significant opportunities for unions to achieve equal pay either through equal renumeration or 

work value cases in the care and community sector, including early childhood education and 

care, disability care, aged care, health, and a wide range of social and community services, 

including relitigating cases that were not previously successful. 

Commencement date 

These changes became operative on 7 December 2022. The changes to how equal remuneration 

orders are made apply to any new matters, as well as to any matters which are currently before 

the FWC but haven't been finalised.  

The changes to work value applications (section 157) apply after commencement for 

determinations or new modern awards made pursuant to that section after that time.2  

 
1 See FW Act ss 300 - 306 
2 FW Act Sch 1 Part 13 Div 4 cl 58 (1) 
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New equal remuneration provisions 

Revised Equal Remuneration Principles 

The changes in the SJBP Act provide revised principles and guidance for equal remuneration 

cases. The changes incorporate the substance of the Queensland Equal Remuneration Principle 

and will mean that equal pay cases will no longer require evidence of a male comparator.  

The new principles outline that, in deciding whether there is equal remuneration for work of 

equal or comparable value, the FWC may take into account: 

a) Comparisons within and between occupations and industries to establish whether the 

work has been undervalued on the basis of gender; or 

b) Whether historically the work has been undervalued on the basis of gender; or 

c) Any Fair Work instrument or State industrial instrument.3 

The new provisions clarify that where the FWC takes into account a comparison with other 

occupations and industries, the comparison is not limited to similar work, and does not need to 

be a comparison with an historically male dominated occupation or industry.4  

Finally, the new provisions clarify that if the FWC takes into account a matter referred to in (a) or 

(b) above, it is not required to find discrimination on the basis of gender to establish that the 

work has been undervalued.5 

Requirement to make an equal remuneration order 

Previously, the FW Act provided that the FWC may make an equal remuneration order (ERO) 

only if it was satisfied that there was not equal remuneration for work of equal or comparable 

value for the affected employees. The SJBP Act changed this so that now, where an application 

for an ERO has been made, the FWC must make the ERO if it is satisfied that there is not equal 

remuneration for work of equal or comparable value for the affected employees.6 Therefore, the 

FWC’s previous discretion about whether to make an order if it found there was not equal 

remuneration has been removed, and it now must make the order. This addresses a problem 

arising from Equal Remuneration Decision 2015 [2015] FWCFB 8200, which highlighted how it was 

theoretically open to the FWC to consider that there was not equal remuneration but 

nevertheless declined to address this for other reasons.7  

Equal Remuneration Orders may now be made on the initiative of the FWC 

Previously, applications for equal remuneration orders could only be made by affected 

employees, employee organisations entitled to represent the industrial interests of affected 

employees, or the Sex Discrimination Commissioner. The SJBP Act amends the FW Act to allow 

the FWC to make an equal remuneration order on its own initiative, as well as on application by 

 
3 FW Act s 302 (3A) 
4 FW Act s 302 (3B) 
5 FW Act s 302 (3C) 
6 s302 (5) FW Act 

 

 

7 Equal Remuneration Decision 2015 [2015] FWC 8200 at [226] – [230] 

https://www.qirc.qld.gov.au/sites/default/files/equal_remuneration_principle.pdf?v=1635224550
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any of the above parties.8 This means the FWC does not have to wait for an application to act on 

equal remuneration.  

 

New work value provisions 

The changes in the SJBP Act also provide new guidance that incorporate gender considerations 

into work value cases. When considering whether amending an award is justified for work value 

reasons, the FWC’s consideration of work value reasons must: 

a) be free of assumptions based on gender, and  

b) include consideration of whether the work has been historically undervalued because of 

assumptions based on gender.9  

These changes introduce new gender equity considerations into work value cases that did not 

previously exist, and the meaning of the above phrases will be tested in early cases. These new 

requirements mean that the FWC will likely need to actively consider the role of gender based 

assumptions and stereotypes when considering the value of work, for example when 

considering the level of skill or responsibility, and the conditions under which the work is done. 

The approach taken by the FWC Full Bench in the aged care work value case is instructive. The 

Full Bench found that rates in the three awards had not been properly fixed, and it was not 

necessary for them to form a view about why the rates had not been properly fixed. 

Nonetheless, the Full Bench accepted the expert evidence that as a general proposition, work in 

feminised industries has been historically undervalued and that the reason for that 

undervaluation is likely to be gender based.  Extensive evidence was led to establish this 

undervaluation, involving witness testimony from 89 lay witnesses and 6 expert witnesses, 

including experts who had studied the pattern of the gender biased approach to valuing work. 

One expert report used a job and skills analysis tool to identify, name and classify ‘invisible skills’ 

used in service work processes to make them visible, and provided a methodology to help 

quantify how to assess these skills.  

Former Fair Work President Justice Iain Ross has emphasised that cases of this type require 

significant evidence from those with experience in relevant industries, supported by appropriate 

experts. On 4 November 2022 Justice Ross issued a statement setting out principles for gender 

undervaluation arising from the aged care work value case10, which provides some early 

guidance for unions on the sorts of principles the FWC will have regard to when considering 

whether work has been undervalued on the basis of gender. The principles include:  

• the valuation of work is influenced by social expectations and gendered assumptions; 

• gender based undervaluation occurs when work value is assessed with gender biased 

assumptions, meaning that the skill level of occupations, work or tasks is influenced by 

subjective notions about gender roles in society;  

• skills are discounted or overlooked because of gender;  

• gender based undervaluation of work arises from social norms and cultural 

assumptions, impacted by women’s role in undertaking the majority of unpaid caring 

responsibilities, contributing to the invisibility and under recognition of certain skills; and, 

 
8 FW Act s 302(3) 
9 FW Act s 157 (2B) 
10 Fair Work Commission, President's statement: Occupational segregation and gender 

undervaluation, 4 November 2022 

https://www.fwc.gov.au/documents/documents/media/releases/presidents-statement-segregation-gender-2022-11-04.pdf
https://www.fwc.gov.au/documents/documents/media/releases/presidents-statement-segregation-gender-2022-11-04.pdf
https://www.fwc.gov.au/about-us/news-and-media/news/occupational-segregation-and-gender-undervaluation-statement-issued
https://www.fwc.gov.au/about-us/news-and-media/news/occupational-segregation-and-gender-undervaluation-statement-issued
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• there are significant barriers and limitations to the proper assessment of work value in 

female dominated industries.  

The statement also listed 30 awards identified by WGEA and the FWC as covering female 

dominated sectors. 

 

Expert Panels 

The SJBP Act establishes two new expert panels - a Pay Equity Panel and a Care and Community 

Sector Panel. The Pay Equity Panel will consider any applications for equal remuneration orders, 

and any matters related to determinations to vary modern award minimum wages for work 

value reasons under s157(2) if there are substantive gender pay equity matters justifying the 

determination. The Panel will have at least two experts with knowledge or experience relating to 

gender pay equity and/or anti-discrimination.  

The Care and Community Sector Panel will deal with any matters that arise in the care and 

community sector and which would otherwise have been considered by the Pay Equity Panel, as 

well as any decisions regarding determinations or modern awards under s157(1) that relate to 

the care and community sector, so that it can address low wages and challenging workplace 

conditions faced in that sector. The Panel will have at least two experts with knowledge of or 

experience in the care and community sector, and when dealing with pay equity in the care and 

community sector, will need one expert in the sector and one expert in gender pay equity/anti-

discrimination. 

There will also be a dedicated research unit established to ensure FWC members have the 

resources and evidence they need to effectively hear complex and technical wage related 

matters.  

This will mean that matters in these industries and matters relating to pay equity will be decided 

by the two new Expert Panels, who will have the expertise and specialist knowledge needed to 

assess pay and conditions for women and for workers in feminised industries. This will hopefully 

lead to better and fairer outcomes for women in achieving pay equity. 

 

Considerations for any application 

Expert Panels 

The provisions relating to Expert Panels do not come into operation until 6 March 2023 (or an 

earlier date to be fixed by proclamation). Given equal remuneration applications need to be 

heard by an Expert Panel, this should be kept in mind for the timing of applications. If an 

application is made before the requirement to have it heard by an Expert Panel comes into 

effect, there is a risk that they could be heard by members of the FWC who will not be on those 

Expert Panels and therefore do not have relevant expertise and knowledge. Any application 

should therefore be made as close to March 2023 as possible, or if the Expert Panels are 

established earlier than this, as close to that date as possible.  

Equal Remuneration Orders may be made on the initiative of the FWC 

The ability of the FWC to make EROs on their own initiative presents a potential risk for unions. If 

the FWC initiates the making of an ERO prior to an application being made, this could potentially 

mean that unions are not fully prepared to run a case with the best available evidence in order 

to seek the highest possible wage increase. However, the FWC is unlikely to make EROs on its 

own initiative prior to the establishment of Expert Panels on 6 March 2023. Therefore, unions 
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should consider what applications they wish to make, and start preparing to run those cases 

from March 2023.  

Interpretation of new Equal Remuneration provisions 

The new role of the comparator 

There should now be multiple ways for unions and employees to demonstrate unequal 

remuneration, and that therefore an ERO should be made. Applicants will be able to make 

comparisons within and between occupations and industries to establish whether the work has 

been undervalued on the basis of gender, but are not limited to comparison with similar work or 

to historically male dominated work. Therefore, the FWC can now compare dissimilar work, work 

in different industries and work in different occupations. This should be a far easier task than 

trying to find evidence of a male comparator, which was essentially a requirement for a near 

perfect comparison and was, practically speaking, almost impossible. The new provisions mean 

that imperfect comparisons can be used, as they are in anti-discrimination law. However, unions 

will still need to look for instructive and useful comparisons – the degree and type of the 

similarities and dissimilarities will affect how persuasive the comparison is. The groups that 

unions choose to compare need to be carefully defined, bearing in mind that the purpose of the 

comparison is to determine if there has been undervaluation on the basis of gender. 

Undervaluation on the basis of gender 

Applicants will also be able to advance arguments that particular work has been undervalued 

historically on the basis of gender. Given that applicants will not need to prove discrimination on 

the basis of gender to establish the undervaluation of work, and the fact that female dominated 

industries are amongst the lowest paid in Australia, this present a more achievable task, 

although extensive evidence is still likely to be required to establish that the work is undervalued 

(for example, the kind of evidence and case theory in the aged care work value case referred to 

above). For example, comparisons and historical assessments can be made to determine if work 

has been undervalued on the basis of gender.  Applicants will also be able to use any industrial 

instrument to bolster arguments regarding undervaluation and comparison between industries 

and occupations.    

Undervaluation ‘on the basis of gender’ should be an easier test to meet than phrases such as 

‘because of’, ‘due to’, ‘on the grounds of’ or ‘by reason of’ - all of which involve a relationship of 

cause and effect.11   The phrase ‘based on’ extends to include ‘by reference to’12, and is a lower 

bar. For example, rates of pay might have historically been set by reference to gendered 

assumptions. However, there must still be a proved connection between gender and the 

undervaluation. 

Are comparators still necessary? 

Possibly not. The new provisions do not state that a comparison is required, but that the FWC 

may take comparisons into account. It may therefore be possible to construct a case without 

using specific comparators, using similar arguments to those used in the aged care work value 

case – for example, that the initial rates of pay for the work were fixed using gendered 

assumptions, leading to an initial undervaluation of work that was perpetuated from then on, 

and unable to be rectified within previous legislative regimes.  Even though work will have been 

subject to valuation processes since the initial fixing of the rates, because the value of the work 

 
11 Republic of Croatia v Snedden [2010] HCA 14; 241 CLR 461 at [22], Barclay, Human Rights and Equal 

Opportunity Commission v Mount Isa Mines Ltd (1993) 46 FCR 301 at 321 
12 Macedonian Teachers' Association of Victoria Inc v Human Rights and Equal Opportunity Commission 

(1998) 91 FCR 8 at 31 per Weinberg J, approved by the Full Court in Victoria v Macedonian Teachers' 

Association of Victoria Inc (1999) 91 FCR 47 at [8] 

https://jade.io/article/147851
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was assessed in accordance with those gendered assumptions, the work was not properly 

valued or assessed. For example, certain skills were ‘invisible’ or under recognised as a result of 

the fact that women perform the vast majority of unpaid labour contributes to skills described as 

nurturing or caring being invisible or under recognised in paid labour. This resulted in work 

being undervalued on the basis of gender. Therefore, there is not equal remuneration for men 

and women for work of equal or comparable value as the work of men was valued without 

gendered assumptions (or with different gendered assumptions that meant their work was 

accorded a higher value than the work of women). 

However, it may be wise to still use some specific comparisons, as well as the kind of historical 

analysis contemplated above. 

Making the most of the new laws 

The laws relating to equal remuneration have now changed significantly and should lead to a  

substantially different approach to these matters by the FWC.  It may be possible to start 

thinking more imaginatively about equal remuneration cases and using them to address not just 

rates of pay but also terms and conditions of employment that provide for remuneration. For 

example, some awards still provide that in order to access overtime, employees have to work 38 

hours before overtime rates apply – meaning that overtime is inaccessible to part time workers. 

However, changing the words of the FW Act isn’t the end of the story.  The true application of the 

new legislative provisions will not be fully determined until they have been tested by the FWC.  

This means it is critical that the union movement selects and runs cases which support our 

preferred interpretation of the legislation and defend against cases which do not.  Making sure 

that we run the best “test cases” to make sure the laws are operating for working people will 

require careful coordination and information sharing across the union movement.  

Some of the key questions of interpretation that will be tested in early equal remuneration and 

work value cases include: 

• Whether a comparator is still necessary in equal remuneration matters, and the 

application of the new comparison provisions, which no longer require comparison to 

similar work or male dominated occupations/industries – s302 (3A) and (3B); 

• The meaning of ‘free of assumptions based on gender’ and historical undervaluation 

‘because of assumptions based on gender’ in work value cases - s157 (2A); 

• The meaning of undervaluation ‘on the basis of gender’ in equal remuneration cases; 

• Whether equal remuneration cases can also be used to address terms and conditions 

of employment that provide for remuneration – for example, access to overtime for 

part time employees;  

• The new requirement that the FWC must make an equal remuneration order if satisfied 

there is not equal remuneration (as opposed to may make an order only if satisfied)- s 

302 (5); and 

• The scope of the undefined ‘care and community sector’ and which industries and 

workforces fall within that sector.  

One case that is already making its way through the FWC is an application by multiple health 

unions to lift wages in three awards by 25% for aged care workers on work value grounds. The 

FWC Full Bench proposed an interim 15% increase for direct care workers in Stage 1 of the 

case.13 Stage 3 of the case will consider whether work value reasons justify a further pay rise for 

 
13 Aged care work value case [2022] FWCFB 200  

https://www.fwc.gov.au/documents/sites/work-value-aged-care/decisions-statements/2022fwcfb200.pdf
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direct care workers, and whether other aged care workers (such as support and administrative 

employees) should also get an increase. 

Changes made by the SJBP Act, including the changes to the work value provisions in s 157, are 

directly relevant to the proposed interim increase for direct care workers as well as the next 

stages of the matter, and will strengthen the argument for increased wages for these workers. i 

 

 

 

 

i The information in this document does not constitute legal advice and should not be taken to include all requirements or obligations 

relevant to the entitlement. 
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