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Bargaining Disputes (Interactable 
Bargaining) 
14 February 2023, BN16 

 

Introduction 

The Fair Work Act 2009 (Cth) (FW Act) currently provides limited scenarios in which the Fair Work 

Commission (FWC) can assist parties in resolving bargaining and the extent to which it is able to 

do so. Broadly these are:  

• Resolution of bargaining disputes (s 240) though FWC can only arbitrate by consent; 

• Making of Good Faith Bargaining Orders, which may lead to Serious Breach Declarations 

and in turn trigger a workplace determination process, though GFB is a far from 

complete solution to the need for fair and accessible bargaining;  

• Suspension and Termination of industrial action, the latter of which triggers a workplace 

determination process, though this only occurs where the effect of industrial action 

reaches a certain threshold.  

From 6 June 2023 The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (SJBP Act) 

will insert a new mechanism by which the FWC can assist parties to resolve bargaining when it is 

intractable. 

 

Intractable Bargaining Declaration 

Application 

Under the new provisions, a bargaining representative will be able to apply to the Fair Work 

Commission (FWC) for an intractable bargaining declaration in relation to bargaining for a non-

greenfields agreement.1  An application may be made in relation to bargaining for a single-

enterprise agreement or, if a supported bargaining authorisation or single-interest employer 

authorisation is in place, a multi-enterprise agreement.2 

Declaration 

FWC may only make an intractable bargaining declaration if an application has been made and 9 

months has passed since the later of:3 

• Bargaining commencing; or 

 
1 Proposed FW Act s 284(1) 
2 Proposed FW Act s 284(2) 
3 Proposed FW Act ss 235(1)(a), 235(1)(c), 235(5) 
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• The nominal expiry date (NED) of the existing agreement (or the latest of these in the 

case of multiple agreements); 

Before making an intractable bargaining declaration, the FWC must be satisfied that:4 

• It has dealt with a dispute about bargaining for the agreement (under the FW Act s 240) 

and the Applicant participated in that process; 

• There is no reasonable prospect of agreement being reached if the FWC does not make 

the declaration;  

• Making the declaration is reasonable in all of the circumstances, taking into account the 

views of bargaining representatives. 

Notably, the FWC is not required to reach a specific finding that bargaining is “intractable.”  This 

is instead contained in the test itself, including that there is no reasonable prospect of 

agreement being reached.  

Post-Declaration 

The immediate consequence of an intractable bargaining declaration being made is that it 

commences a process that may lead to the formation of a Workplace Determination.  

When making an intractable bargaining declaration, the FWC may specify a “post-declaration 

negotiating period” during which:5  

• FWC cannot make an intractable bargaining workplace determination; 

• Parties may continue negotiations; and 

• FWC may assist the parties in their negotiations.  

• FWC may extend the post-declaration negotiating period. 

At the end of the post-declaration negotiating period, or if no period is set, the FWC will 

commence the process of making of a Workplace Determination.6   

A key difference between the post-declaration negotiating period and other similar periods that 

precede the making of a workplace determination (e.g., the post-industrial action negotiating 

period) is that the FWC may set a period of any length (as opposed to 21 days) or extend it for a 

period of any length. 

 

Changes to Good Faith Bargaining 

Under the current laws, a bargaining representative can apply for a good faith bargaining order 

which, if breached, may give rise to a serious breach declaration that in turn leads to a process 

for making a workplace determination.7   

Under the new laws, good faith bargaining orders will still exist and be available, however 

serious breach declarations will not (as they are replaced by Intractable Bargaining Declarations 

This will mean that failures to bargaining in good faith no longer provide a pathway to the 

making of a Workplace Determination.   

 
4 Proposed FW Act ss 235(1)(b), 235(2) 
5 Proposed FW Act s 235A 
6 Proposed FW Act s 269 
7 FW Act ss 228-235 
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Workplace Determination 

A Workplace Determination is a type of Fair Work instrument that has commonality with both 

enterprise agreements and modern awards. They follow on from the FWC intervening to end a 

round of bargaining in certain circumstances. Most Workplace Determinations that have been 

made by the FWC have flowed from the termination of protected industrial action.  

Workplace determinations are comprised of certain mandatory terms, terms that are agreed 

between the parties, and “core terms” which deal with any of the permitted matters in issue. In 

this way, a Workplace Determination is made up of terms that the parties agree to as well as 

terms that are determined by the arbiter in response to the parties’ claims.  

Two features (in particular) of the making of a Workplace Determination give rise to strategic 

considerations for unions who are either considering making an application or are responding to 

an employer application 

1. FWC has previously held that in making a Workplace Determination it cannot impose a 

dispute settlement provision that provides for arbitration of disputes, unless parties 

agree to the inclusion of the term (if they don’t agree, arbitration will be by consent only 

for each dispute).8  This means that where bargaining is resolved by arbitration, it may be 

the case that disputes under the resulting workplace determination cannot be resolved 

the same way. 

2. FWC is required to include the model consultation term but may not include additional 

consultation terms that it considers modify that term.9  However, certain consultation 

provisions may be included, such as a consultative forum which provides a mechanism 

but does not, of itself, create consultative obligations.10 

 

Dealing with Applications 

An application for an intractable bargaining declaration could be made by a union, as well as by 

an employer. Unions will need to consider how the availability of intractable bargaining 

declarations could affect bargaining dynamics and factor this into their strategic planning.  

Two of the conditions precedent for making an intractable bargaining declaration are factual – it 

will be clearly evident whether the required period of bargaining has passed and the FWC has 

dealt with a s 240 bargaining dispute. What may be less clear is whether an Applicant has 

participated 

The availability of an intractable bargaining declaration will be available as a lever at the end of a 

protracted round of bargaining that is in a deadlock. It may also factor into parties’ 

considerations and affect the way in which they approach bargaining from the outset. Unions 

will need to carefully consider how they approach bargaining in situations where employers 

appear to be adopting a strategy to run the clock down or maneuver bargaining into a deadlock 

so that they can obtain an intractable bargaining declaration and in turn an arbitrated outcome 

of bargaining rather than a negotiated one.  

 
8 [2019] FWCFB 143 at [541]-[542] 
9 Essential Energy Workplace Determination [2016] FWCFB 7641 at [14]; Commonwealth of Australia as 

represented by the Department of Home Affairs[2019] FWCFB 143 at [385] -[390] 
10 Commonwealth of Australia as represented  by the Department of Home Affairs [2019] FWCFB 143 at [395] -

[396]; Essential Energy Workplace  Determination [2016] FWCFB 7641 at [29], [98] –[99] 
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In that scenario, industrial action is available to add pressure on the employer to shift their 

position. Another mechanism, good faith bargaining orders, may be of lesser utility as they no 

longer provide a pathway to serious breach declarations (though this of no practical difference 

where the union is seeking to avoid an arbitrated outcome). However, that a good faith 

bargaining order has been made could be highly relevant to the FWC’s consideration of whether 

it is reasonable in all of the circumstances to make an intractable bargaining declaration.  

 

Making the most of the new laws 

The laws relating to resolving intractable bargaining will change from 6 June 2023. The true 

application of the new legislative provisions will not be fully determined until they have been 

tested by the FWC, and potentially the courts. This means that it’s really important that the union 

movement selects and runs cases which support our preferred interpretation of the legislation 

and defend against cases which do not. Making sure that we run the best “test cases” to make 

sure the laws are operating for working people will require careful co-ordination and information 

sharing across the union movement.  

Some of the key questions of interpretation that will guide how the new laws operate include: 

• When is there “no reasonable prospect of agreement being reached” and what evidence 

and submissions are required to demonstrate this? 

• What is an agreed term – which could be contentious if there is no post-declaration 

negotiating period set, particularly in circumstances where offers were conditional or 

part of a package.i 

 

i The information in this document does not constitute legal advice and should not be taken to include all requirements or obligations 

relevant to the entitlement. 
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