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What are the key rights and requirements? 

What is it, and what is new? 

The changes to the law remove the Australian Electoral Commission (AEC) as the 
default agent to conduct a Protected Action Ballot (PAB) and empower the FWC to 
‘pre-approve’ an ‘eligible PAB agent’. 

For multi-employer industrial action (available in the supported and single interest 
streams) there is a new process for joint PAB applications and an extended notice period 
for the taking of action.  

The Fair Work Commission (FWC) must direct bargaining representatives to attend a 
conference when a PAB application has been made.

See BN17, 6 February 2023
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Balloting agent
 » The FWC can grant pre-approval 

to balloting agencies on 
application.

 » The FWC must be satisfied that 
the person is a fit and proper 
person to be a PAB agent and 
meet any other requirements 
prescribed by the Fair Work 
Regulations.

 » The FWC will regularly review 
and consider whether it 
remains satisfied that PAB 
agents meet the requirements 
at least every three years.

Applications and Notices
 » A single PAB application may be 

lodged for a group of employers 
in a multi-employer agreement.

 » The balloting of employees, 
issuing of the order, and the 
industrial action itself will, 
however, all be conducted on 
an  employer-by-employer 
basis. The FWC must issue one 
PAB order in relation to each 
employer.

 » The default notice period for 
single enterprise agreements 
remains three working days. 
However, a minimum of 120 
hours’ written notice is required 
before protected industrial 
action for a proposed multi-
enterprise agreement.

http://www.atui.org.au/briefing-notes-and-materials 
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Strategic considerations

Coordinate:
 » We will need sophisticated coordination 

of multi-employer PABs. How do we set 
structures to coordinate applications, vote 
turn out and the taking of action across 
both unions and employers? 

Growth:
 » PABs are a significant opportunity for 

growth and activism. How to we use 
the new conciliation requirements to 
bolster this? 

 » How do we coordinate multi-employer PABs 
to best create activism and growth?  

Precedent:
 » Employers may attempt to manipulate 

mandatory conciliation to try and get an 
order that would prevent workers exercising 
their right to protected action. How do we 
coordinate and support each other to defend 
against this type of attack?  
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The information in this document does not constitute legal advice and should not be taken to include all requirements 
or obligations relevant to the changed legislation. For greater information, please review the detailed briefing note.

Mandatory conciliation
 » The FWC must make an order requiring the 

attendance of bargaining representatives 
at a conference conducted by the FWC 
during the PAB period.

 » The conference can be held no later than 
the day on which voting closes on the PAB.

 » The FWC has discretion to determine the 
timing and place of the conference, and 
how it will occur.

 » Each representative  ‘must not have 
contravened any order’. This is the same 
language as the High Court’s Esso decision 
(Esso case ([2017] HCA 54) about the impact 
of breaching an order on protected action 
rights. This means that if a bargaining 
representative has contravened an order 
to attend this mediation/conciliation, 
any subsequent industrial action would 
potentially not be protected.


