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What are the key rights and requirements? 

FLEXIBLE 
WORKING

See BN7, 6 February 2023 

What is it, and what is new? 

The National Employment Standards (NES) in the Fair Work Act 2009 (FWA) 
provide unenforceable rights to flexible work and unpaid parental leave.

The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act (SJBP Act) provides 
employees with the substantive right to change working arrangements and a right to a 
process and to representation.

The Fair Work Commission (FWC) has power to make orders to ensure compliance with 
the process requirements (e.g. orders to consult the employee). It also has powers to 
make orders granting of the request (or an amended version of the request that is viable 
for the employer to achieve if the original request is not reasonable on business grounds).

The test of reasonableness is changed to allow consideration of the size and nature of 
the business.

Operative date: 7 June 2023    |   Click here for full briefing notes

 » Employers are required to genuinely 
try to reach agreement with the 
employee requesting flexible 
work. The employer is required to 
demonstrate that the request has 
been given genuine consideration 
and discussions have taken place 
with the employee.

 » The substantive right of the 
employee is to have their requested 
change made, unless there are 
reasonable business grounds for the 
refusal, in which case the employer 
can refuse. However in this case 
the employer is required to discuss 
possible alternative arrangements 
where possible.

 » The employer is also required to 
provide a written response including 
the details of their decision. If the 
request has not been agreed, the 
employer must engage in discussion 
and explore alternatives. The 
response must also set out the 
employees right to refer the request 
to the Fair Work Commission (FWC)

 » The FWC has power to assess 
the case and make orders compelling 
the employer to enter back into 
discussions and/or grant the request.

 » Unions are able to be involved and 
provide representation.

http://www.atui.org.au/briefing-notes-and-materials 
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The information in this document does not constitute legal advice and should not be taken to include all requirements 
or obligations relevant to the changed legislation. For greater information, please review the detailed briefing note.

Strategic considerations

Coordinate:
 » How can we collectively create and use 

this as an opportunity to educate 
employers and negotiate outcomes for 
flexible work that go further than the 
legislative provisions? 

Growth:
 » This creates opportunities for growth 

campaigns around these new entitlements. 
How do we maximise these opportunities?  

 » How can we using these changes as 
a trigger to bring delegates together, 
deliver training and education couched in 
recruitment and building worker power? 

 » How do we educate and promote 
successful union actions in this space in a 
way that engages those potential 
members most affected by unfair refusal 
to accommodate care responsibilities (for 
example women workers)?  

Precedent:
 » How do we protect against weakening of 

the entitlement through challenges to  the 
reasonableness test, or through employers 
defending a refusal based on the size and 
nature of their business? 


