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What is it, and what is new? 

Currently, the Fair Work Act (FWA) provides limited scenarios in which the Fair Work 
Commission (FWC) can assist parties in resolving bargaining and the extent to which 
it is able to do so.

The changes will insert a new mechanism by which the FWC can assist parties to resolve 
bargaining if it is satisfied there is no reasonable prospect of these parties reaching an 
agreement.

Good faith bargaining orders will still exist and be available as they currently are, but 
serious breach declarations will be replaced by Intractable Bargaining Declarations (IBDs).

See BN16, 6 February 2023 

BARGAINING 
DISPUTES 
(INTRACTABLE 
BARGAINING 
DECLARATION)

Intractable bargaining declaration
 » An application for an IBD could be 

made by a union as well as by 
an employer.

 » An application may be made in 
relation to bargaining for a single-
enterprise agreement, supported 
bargaining or a single interest multi-
employer bargain (other than a 
greenfields agreement).

 » A declaration can’t be made unless 9 
months has passed since bargaining 
commenced or the nominal 
expiry date (NED) of the existing 
agreement, whichever is later.

 » The FWC must be satisfied that there 
is no reasonable prospect of an 
agreement being reached and it is 
reasonable in all the circumstances 

to make the IBD, considering 
parties’ views.

 » When making a IBD, the FWC 
may specify a “post-declaration 
negotiating period” during which 
the FWC will not make a Workplace 
Determination and instead 
negotiations may continue with the 
assistance of the FWC. This period 
may be of any length determined by 
the FWC.

Workplace determination
 » After making the IBD and at the 

conclusion of any negotiating period 
the FWC will  make a Workplace 
Determination (an arbitrated 
agreement).

Operative date: 6 June 2023    |   Click here for full briefing notes

What are the key rights and requirements? 

http://www.atui.org.au/briefing-notes-and-materials 
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Strategic considerations

Coordinate:
 » How can we coordinate to ensure 

employers don’t misuse this change in multi-
union bargains?  

Growth:
 » Consider how the availability of IBDs could 

affect bargaining dynamics. How can we use 
this as an opportunity for urgency, unity 
and growth?  

Precedent:
 » If considering making an application for 

an intractable bargaining declaration, how 
can we carefully consider the features and 
process of a Workplace Determination to 
assess whether this is the best option 
for members? 

 » When defending against IBDs, the test of 
“reasonable prospect of agreement being 
reached” will be key. How can we assess and 
coordinate to ensure we are setting the best 
precedent possible in this space?  

 » We need to be aware of employers who 
appear to be adopting a strategy to run 
the clock down or manoeuvre bargaining 
into a deadlock so that they can obtain an 
intractable bargaining declaration. What tools 
can we use to defend against this tactic?  
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The information in this document does not constitute legal advice and should not be taken to include all requirements 
or obligations relevant to the changed legislation. For greater information, please review the detailed briefing note.

 » Workplace Determinations are comprised 
of certain mandatory terms, terms that 
are agreed between the parties, and “core 
terms” which deal with any of the permitted 
matters in issue. This means a Workplace 

Determination is made up of terms that 
the parties agree to as well as terms that 
are determined by the FWC in response to 
the parties’ claims.


