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Genuinely approved
 » The FWC will now be required to 

publish a Statement of Principles 
(SOP) that will replace the current 
requirements relating to genuine 
agreement (e.g., the requirement to 
observe a 7 day “access period”). The 
SOP must be taken into account by the 
FWC during the approval process.

 » To approve an agreement the FWC 
must be satisfied that the employees 
who voted on the agreement are 
sufficiently represented and have 
sufficient interest in the agreement 
(i.e. not a small cohort).

 » To approve a multi-enterprise 
agreement, the FWC must be satisfied 
that an employer has the written 
consent of each employee bargaining 
representative, or obtained a voting 
authorisation prior to holding a vote 
of employees.

 » The Statement of Principles 
must cover:

 -  Informing employees of 
bargaining and their right to be 
represented.

 -  Providing employees with 
a reasonable opportunity 
to consider the proposed 
agreement.

 -  Explaining the terms of the 
agreement and their effect to 
employees

 -  Providing employees with a 
reasonable opportunity to vote 
on the agreement, which includes 
informing them about where, 
when, and how voting will occur.

 -  Any other matters prescribed by 
the regulations, or which the FWC 
considers to be relevant.

Operative date: 6 June 2023    |   Click here for full briefing notes

What are the key rights and requirements? 

What is it, and what is new? 

There are new requirements for satisfying the Fair Work Commission (FWC) that 
an agreement has been genuinely agreed to. This includes changes to notice 
requirements, who can successfully vote on an agreement, and union consent to 
ballots (where the agreement is multi-employer).  

The Better Off Overall Test (BOOT) is unchanged. There are, however, changes in who the 
test applies to when assessing “better off overall.” There is also a new mechanism to vary 
an agreement in the future if it no longer meets the BOOT.

AGREEMENT 
APPROVALS

See BN14, BN15, 14 February 2023

http://www.atui.org.au/briefing-notes-and-materials 
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Strategic considerations

 
BOOT
 » The Better Off Overall Test (BOOT) remains. 

In addition, the FWC may now amend an 
agreement such that it would pass the BOOT, 
and must consider the views of bargaining 
representatives in relation to the BOOT.

 » The BOOT must now be tested as a ‘global’ 
assessment of whether each employee is 
better off, having regard to more and less 
beneficial terms under the relevant award.

 » The BOOT is applied in relation to ‘each 
reasonably foreseeable’ employee rather 
than ‘each prospective award covered 
employee’. The FWC will be able to 
reconsider whether an agreement passes 
the BOOT in light of subsequent patterns 
of work, or types of employment, that have 
emerged post-approval (for example a 
change of roster).

 » The FWC will also be able to correct 
mistakes in an  agreement.

Coordinate:
 » Where the views, or consent, of unions 

is required, how to do we coordinate 
to ensure we are best leveraging and 
coordinating our responses?

Growth:
 » Agreements may be amended where a 

change to patterns of work of types of 
engagement have occurred that would 
mean employees are not better off overall. 
How do we use this as an opportunity to 
identify leaders and grow?

Precedent:
 » The SOP is currently being developed and the 

FWC will consult with the ACTU and Unions. 
How do we ensure the SOP provides the best 
possible framework for workers?

 » The true application of the new legislative 
provisions will not be fully determined until 
they have been tested by the FWC, and 
potentially the courts.

 » This means it is absolutely  critical that the 
union movement selects and runs cases that 
support our preferred interpretation of the 
legislation, and that we defend against cases 
that do not.


